





VilAA 


Oa. lei ie 
pe 200000 
~# 4DAING ROOM 


Central Law Journ +t 




















ESTABLISHED JANUAR- ALE 
<2, qj! Pag 
\ ol. 73 Si. LOUIS MO., SEPTEMBER 22, 14/00, ey . No. 12 
ae Baie 7, seonninseipasdiialiaidige 





A TREATISE ON 
American Advocacy 


<a 


ALEXANDER H. ROBBINS. 


EDITOR OF THE CENTRAL LAW JOURNAL. 





The object of the advocate is to reach the highest emi- 
nence of his profession. The qualities that go to 
make up his success cannot be learned from ordinary 
law text books; they come to him who flirts with human 
nature, who communes with the great exemplars of 
the legal profession. To assist the practicing lawyer 
in this difficult art is the purpose of this volume. 
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THE BEST FORM BOOK ON FIRST PLEADINGS 


(iregory’s 
Common Law Declarations 


GEORGE C. GREGORY, 


of the Richmond (Va.) Bar 





Deposition of a “Practicing Lawyer” On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. My declaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes? 

A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms ior beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I could 
rely on each form. 

Q. Every form in this work is sanctioned by several autliorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 

’ therefor by the first mail out of St. Louis. 
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THE BASIS OF RATE-MAKING AS A 
POLICY. 


The Commerce Court held its first regu- 
lar term on April 3d, 1911, when the first 
cases before it began to be heard and ar- 
gued. In advance sheets of 188 Federal 
Reporter, dated September 7th, 1911, we 
find the first reported cases, which sheets 
contain reports of other cases. 


There are four lengthy opinions, and 
the conclusions reached in them govern 
other cases. In one case only does the 
opinion seem to meet with unanimous 
approval; in another the conclusion is 
unanimous, and there is special concur- 
rence by one judge; in another Judge 
Mack dissents, and in another Judge Arch- 
bald writes a dissenting opinion in which 
Judge Mack concurs. 

It is this last case of which we desire 
to speak. See Hooker y. Interstate Com- 
merce Com., 188 Fed. 242. 

The facts in this case show that various 
petitioners, firms, partnerships and corpora- 
tions, engaged respectively in mercantile 
and manufacturing pursuits, doing business 
in the county in which is Cincinnati, sell- 
ing annually merchandise of several hun- 
dred thousand dollars to purchasers located 
at Chattanooga, filed a bill of complaint to 
annul an order of the Interstate Commerce 
Commission fixing rates to Chattanooga as 
being extortionately high, so far as the Cin- 
cinnati, New Orleans and Texas Pacific 
Railroad, whose termini are in Cincinnati 
and Chattanooga, was concerned. 

The commission filed a report in justifi- 
cation of the rates that were complained 
of, in which this language occurs: “If it is 
our duty to take this railroad by itself and 





to determine the reasonableness of these 
rates by reference to cost of construction, 
cost of maintenance and profit upon the 
investment, we think the complainants have 
established their case and that these rates 
ought fairly to be reduced.” 


The Commerce Court said: “It necessar- 
ily follows that its order ought to have fol- 
lowed its findings, unless the reasons stated 
by the Commission for not doing so are 
valid.” It was said also that this order, if 
not justified by such reasons as the Com- 
mission gave, would be violative of the 
Fifth Amendment, prohibiting the taking 
of property without due process of law. 

Now what were those reasons in so far 
as they were sustained by 
Court? 


They are summarized as follows: “These 
rates should be fixed not only with refer- 
ence to the financial results and financial 
t.ecessities of the Cincinnati, New Orleans 
and Texas Pacific Company, but also with 
reference to other, companies whose rates 
are necessarily affected by these; otherwise 
stated, the Commission ‘should establish 
rates which are just and reasonable for the 
If a par- 


the Commerce 


section in which they prevail. 
ticular company is so situated that it can 
make a handsome profit under such rates, 
that is the good fortune of that company, 
just as it would be the misfortune of some 
other company, if it could not show as 
favorable earnings.” 

We think that this is scarcely stating 
the situation fairly. The petitioners claim- 
ed there were “extortionate” profits, and 
the Commission said the fortunate road was 
making such profits. “Handsome” and “ex- 
tortionate” do not seem necessarily synon- 
ymous when descriptive of profits, and the 
latter kind were up for consideration by 
the court. 

The Commerce Court, however, seems 
to concede there is a constitutional ques- 
tion involved in the fixing of these rates. 
It recites that “the Commission has always 
refused in the consideration of the reason- 
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ableness of a rate or rates to consider only 
the particular carrier making the same by 
itself, but on the contrary has always con- 
sidered the rates in a particular territory 
or the rates of other carriers, to be af- 
fected by the change of the particular rate 
or rates in question; and we think it fair 
to say that, so far as the Commission is 
concerned, there has been a uniform policy 
(public policy, if you please), because the 
Commission represents the United States 
in so far as it acts within the scope of its 


delegated powers.” 


We that as yet we 
nothing whatever that begins to touch the 


must confess see 
question, whether the Fifth Amendment is 
violated or not. No uniform policy by a 
creature of Congress can possibly be valid 
unless the Fifth Amendment is not opera- 
tive at all in the premises. The Com- 
mission in violating that amendment would 
not be acting “within the scope of its dele- 
gated powers” by attempting to create a 
policy that amendment denounces. 


the Commerce Court 


“This court may take judicial knowledge 


Further, says: 
of the fact that the interstate rates pre- 
scribed for the transportation of freight 
by common carrier must necessarily be 
more or less interdependent, or at least so 
related to each other that the rate-making 
power will not, simply because it has the 
power, fix a rate upon a single line of rail- 
road, which will necessarily disorganize 
established and reasonable rates on other 
railroads in the same territory.” 

How this touches the question of the con- 
stitutional right of a shipper to require of 
a particular common carrier to receive and 
carry his goods for reasonable compensa- 
tion for the service performed we are at a 
loss to see. 

The ultimate authority of the Commis- 
for this. But the 
language just quoted implies it may depart 


sion is to make rules 
from this. The carrier-right is to have any 
rate nullified that denies fair compensation. 

Could any carrier who would be unable 
,to carry freight from Cincinnati to Chat- 





tanooga be denied a lawful rate, because 
the Cincinnati, New Orleans and Texas 
Pacific Company could make a profit at an 
We do not think the 


Ce yMMission would so rule Is not the ship- 


even lower rate? 


per’s right as broad as the carriers? Does 


> 


not the rule work both ways: 


Judge Archbald, speaking for himself 
and Judge Mack, says: “If the Cincinnati 
Southern was the only line from Cincinnati 
to Chattanooga, the rate, of course, so far 


as it was not a joint rate, would be fixed 


with reference to that road alone. alles 
So, also, if this road were first in the field, 
and other roads had come in after it was 
built, it certainly would not be contended 
that with the introduction of new and ad- 
ditional facilities, the lower rates prevail- 
ing on the more favored line could be raised 
to meet the necessities of others not so well 
placed. * * * But what difference does it 
make whether the road which can afford 
the best rate is the first or the last to be 
built ? The shipper is entitled to the benefit 
of any advance in transportation facilities 
that may be made, and is not to be tied 
down to the unprogressive and outdistanced 
past.” 

The fact is that another road one-third 
greater in distance between the points in 
question was deemed by the Commission 
to be a factor in the rate situation and for 
this, rates were practically based on 450 
miles of road, instead of 336. In other 
words, the shipper pays on 114 useless miles 
of railroad because of the interdependence 
spoken of, But let a shippers’ rate take 
one mile out of a railroad mileage as a ba- 
sis for a carrier’s reasonable compensation 
confiscation reverberates 


and the ery of 


over the world.. 


Would it be competent to answer such 
a claim in the manner that the shippers 
were answered in this case, if the carrier 
were claiming rates were confiscatory ? 

Manufacturing plants face the advent of 
new inventions which cheapen their pro- 
cesses, and in time relegate their machin- 
ery to the scrap heap. 
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Is the servant of the people, a public 
utility enjoying privileges that are denied 
to purely private enterprise, to be exempt 
from perils that come to the business of 
which it is a mere auxiliary? In a word, 
may a commission establish a trust in rates 
in favor of agencies, which are endowed 
with life upon an implied contract to give 
fair compensation ? 


fair service for 








NOTES OF IMPORTANT DECISIONS 

INSURANCE—WHEN INSURABLE INTER- 
EST IS BY REASON OF INFERENCE. A 
QUESTION OF FACT FOR THE JURY.—The 
case of Kopetouske v. Mutual Life Ins. Co. of 
N. Y., 187 Fed. 499, decided by Sixth Circuit 
Court of Appeals, is of interest as indicating 
the sufficiency of evidence to draw to the jury, 
as a question of fact, insurable interest in the 
life of another. 








Rosenthal, the insured, lived in the family 
of Berger, his nephew, and assigned policies of 
insurance to his nephew several years before 
his death. The two ran a business ostensibly 
to the nephew, it being first con- 

Chickamauga and afterwards in 
Chattanooga down to the time of Rosenthal’s 
death. 


belonging 


ducted in 


The facts are thus summarized by the court: 
“The record fails to disclose that either of 
them was connected in any other business than 
that of the store. Nevertheless, Rosenthal’s 
business was such as to lead to the employ- 
ment of counsel some eight or nine years be- 
fore his death, towards whom he continuously 
thereafter maintained the relation of client. 
Whatever their business relation was, they 
colaborers in the same enterprise, the 
conduct of which apparently furnished a live- 
both. To some. degree each was 
dependent on other in its management. 
They lived all the while under the same roof 
as members of the same domestic circle, far 
remote, in so far as the record shows, from 
between whom and them it 
does not appear that any communication ever 
passed. Each enjoyed, in business and in the 
family circle, whatever of comfort and protec- 
tion the other afforded. They were tied to- 
gether by blood as well as by their domestic 
and business relations, both of which had 
been uninterrupted and gave evidence of per- 
manency. The inference would not be far- 


were 


lihood for 


the 


other relatives, 





the same blood bound them in closer union. 
Rosenthal had no other home. He gave no 
evidence of abandoning it, and to do so was 
perhaps to go among strangers. There is no 
suggestion of discord between them, or of 
other than such affection as usually exists be- 
tween persons related and associated as they 
were. Putting that construction upon the evi- 
dence which a court must give it on a motion 
for a directed verdict, the assignment of the 
policies 1s in itself an indication of strong af- 
fection and of an intended continuance of ex- 
isting reiations (Lord v. Dall, 12 Mass. 115, 
118, 7 Am. Dec. 38; Bliss, Life Ins. § 21)—an 
affection giving rise to presumptions or infer- 
ences different from those which would arise 
had no such relationship existed. 22 Am. & 
Eng. Ency. Law, 1278. There is nothing to in- 
dicate a contemplated discontinuance of their 
relations. That Resenthal was a member of 
Berger’s family rebuts the idea that he was 
abiding there temporarily as a stranger. 19 
Cyc. 452; Tyson v. Reynolds, 52 Iowa, 431, 3 
N. W. 69. At his death Rosenthal was but 
fifty-one years of age. When the policies were 
assigned he was in the prime, and, for aught 
that appears, the vigor of life. If permitted 
to live his allotted time as determined by the 
mortality tables, he might have rendered much 
valuable service in the business which en- 
gaged the attention of both, and might have 
contributed to the support and maintenance of 
Berger, in case of the latter’s disability, or of 
his family, in case of his death. The plain- 
tiffs were further entitled to the presumption 
that the policies were originally obtained and 
subsequently assigned honestly and in good 
faith (Kerr, Ins. p. 780), and, in the absence 
of preof to the contrary, that Rosenthal paid 
the premiums. Crosswel v. Conn. Indemnity 
Ass’n., 51 S. C. 103, 28 S. E. 200.” 


The Circuit Court of Appeals in holding that 
this case should have been allowed to go to 
the jury is seen to take into considerations a 
variety of circumstances. By itself the degree 
of relationship in blood would not have been 
sufficient, but yet it was to be taken as one 
of the circumstances, and remoteness in dis- 
tance from the’sisters and brothers of insured 
another—all the circumstances in the situa- 
tion of the parties to be considered by a jury 
as to whether or not the nephew’s “temporal 
affairs, his just hopes and well-grounded expec- 
tations of support, of advantage in life, would 
be impaired by Rosenthal'’s death.” 


This leaves, it seems to us, the principle of 
the existence vel non of insurable interest in 
another’s life about as latitudinous in applica- 
tion, as one well might hope a principle of 


fetched that their remoteness from others of | law to be. 
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REFORM IN PROCEDURE—A PROPHECY 
AND A FULFILLMENT. 





Last January, Hon. Edgar H. Farrar, of New 
Orleans, ex-president of the American Bar As- 
sociation, sent us a letter on the subject of 
reform in procedure which we wish- here to 
publisk. It shows the wisdom and foresight 
of Mr. Farrar to be quite extraordinary. Mr. 
Farrar wrote as follows, under date of Janu- 
ary 11, 1911: 

“Yours of January 4th, in regard to the cam- 
paign undertaken by you for some definite 
conservative reform in procedure along the 
lines suggested in the recent message of Pres- 
ident Taft, is to hand. 

“IT am in thorough sympathy with this 
movement, but I must say the subject is one 
which has pursued lawyers, litigants and 
judges since the foundation of law courts, and 
“s one of extreme difficulty. My own view of 
this matter always has been ,that the reform 
must commence in the federal procedure. If 
there were adopted by the Federal Govern- 
ment a code of procedure in the courts of the 
United States in all matters involving ques- 
tions of law or questions of equity, the states 
would one by one slowly follow this reform. 
As the law stands now all proceedings on the 
law side of the federal court follow the stat- 
utes and proceedings used in the state where 
the court sits. This provision of law was evi- 
dently adopted as a concession to the local 
lawyers of each state. Proceedings in admir- 
alty, of course, are the same throughout the 
United States, except as modified by the vari- 
ous rules of the various district courts in so 
far as they are permitted to modify the rules 
adopted by the supreme court. Proceedings 
in equity in the courts of the United States 
are in identically the same position as proceed- 
ings in admiralty. So far as proceedings in 
law and in equity in the courts of the United 
States are concerned, there is an unfortunate 
handicap in the fact that the constitution of 
the United States recognizes and enforces the 
distinction between law and equity and this 
distinction would possibly be a bar to many 
reforms. If necessary, I believe that the con- 
stitution should be amended so as to permit 
the adoption at least of the reform procedure 
which has proven so satisfactory in England. 

Yours very truly, 
EDGAR H. FARRAR.” 

Since this letter was received Congress has 
given the Supreme Court power to revise the 
equity rules of the federal courts, a commit- 
tee of three supreme justices have been ap- 
pointed and have been commissioned to make 
the revision; Justice Lurton has been to Eng- 
land and made a thorough study of the work- 





ings of the Judicature Act of that country; 
The American Bar Association at its meeting 
in August, 1911, through its committee on re- 
form in procedure decided to direct its pro- 
gram for reform through this committee of the 
federal court for the reason, as stated by 
Judge Farrar, that a code prepared by the Su- 
peme Court of the United States will have suf- 
ficient prestige and influence back of it to 
make it the ideal code for uniform adoption 
throughout the country. 

In view of the article appearing in this is- 
sue on “Law and Equity in the Federal 
Courts,’ by Prof. Roscoe Pound, it does not 
appear that the objection as to the constitu- 
tionality of the proposed reforms is insuper- 
able. 

At any rate the path along which this very 
much desired reform must go, as clearly in- 
dicated by Judge Farrar is now very appar 
ent to the profession and the opportunity is 
being eagerly grasped. 

A Be. RR. 








LAW AND EQUITY IN THE FEDER- 
AL COURTS—ABOLISHING THE 
DISTINCTION AND OTHER RE- 
FORMS.* 

The Constitutionality of the Proposed 
Change.—The first question in any pro- 
posed reform in federal procedure with re- 
spect to the absolute separation of legal and 
equitable proceedings must be one of con- 
stitutionality. There are many dicta in the 
books to the effect that such a separation is 
required by provisions of the Constitution. 
It may be well to set forth these dicta. 

“Tt is undoubtedly true,” said Taney, C. 
J., “as contended for in the argument of 
the complainant, in regard to equitable 
rights, that the power of the courts of 
chancery of the United States, is, under the 
Constitution, to be regulated by the law of 
the English chancery; that is to say, the 
distinction between law and equity as rec- 
ognized in the jurisprudence of England 
is to be observed in the courts of the United 
States in administering the remedy for an 
existing right. The rule applied to the rem- 
edy and not the right. * * * It is the form 


*This article is an argument prepared by 
Prof. Pound at the request of the Committee 
of the American Bar Association to Prevent De- 
lay and Unnecessary Cost in Litigation. 
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of remedy for which the Constitution pro- 
vides.” 

This dictum of Chief Justice Taney (at 
circuit) has been cited as meaning that the 
Constitution provides for a proceeding in 
chancery for all rights to which such pro- 
ceedings were appropriate under the old 
English practice. Lut, properly apprehend- 
ed, such is not its meaning. The learned 
Chief Justice saw, what many have pointed 
out since, that the distinction was one of 
remedy; that for certain situations our le- 
gal system provides a remedy by a com- 
mand addressed to and enforced against 
the person, and that the Constitution ex- 
pressly provides that the federal courts 
shall administer this type of remedy in ap- 
propriate cases. It does not provide, nor 
does the dictum above quoted say: that it 
provides any procedure by which the type 
of remedy in question is to be sought or in 
which it is to be awarded. 

A number of subsequent dicta, however, 
are put more sweepingly: 

“The Constitution of the United States, 
in creating and defining the judicial power 
of the general government, establishes this 
distinction between law and equity; and 
a party who claims a legal title must pro- 
ceed at law.’? 

Here, again, what is meant is that one 
whose claim is legal must have a legal 
remedy; not that this remedy must be 
sought in any particular form of proceed- 
ing. The former was all that the court 
had to decide. 

Again it is said: “In the last mentioned 
case* the Chief Justice, in delivering the 
opinion of the court: says: “The Constitu- 
tion of the United States has recognized 
the distinction between law and equity, 
and it must be observed in the federal 
courts. In Lousiana, where the civil law 
prevails, we have necessarily to adopt the 
law and equity by enacting a hybrid sys- 


tem. Dut in those states where the courts 


of the United States administer the com- 


(1) Meade vy. Beale, Taney, 339, 361 (1850). 

(2) Taney, C. J., in Bennett v. Butterworth, 
11 How. 669, 674 (1850). 

(3) 3ennett v. Butterworth, supra. 





mon law, they cannot adopt these novel 
inventions, which propose to amalgamate 
law and equity by enacting a hybrid sys- 
tem of pleadings unsuited to the adminis- 
tration of either” (Italics in the original.)* 

This protest against the attempt of the 
federal district court for Iowa to apply 
the Iowa code of civil procedure was well 
taken. Beyond that, the passage is only 
one of many oracular pronouncements to 
te found in the books, when the codes of 
procedure were new, which have been re- 
futed by the event. 

In another case it is said: “The only 
way in which the defendant could have ef- 
fectively raised the question of his liabil- 
ity as a shareholder, arising from frauds 
committed by the bank or its officers be- 
fore its suspension whereby he was in- 
duced to become a shareholder, was by a 
suit in equity against the bank and the re- 
ceiver. Instead of pursuing that course, 
he sought by interposing an equitable de- 
fense to defeat this action at law brought 
by the receiver under the statute. That 
cannot be done because under the Consti- 
tution of the United States the distinction 
between law and equity is recognized, so 
that in actions at law in a Circuit Court of 
the United States equitable defences are 
not permitted.’ 

In still another decision the court said: 
“There is a fundamental distinction grow- 
ing out of the federal constitution and legis- 
lation between legal and equitable proced- 
ure. The seventh amendment to the Con- 
stitution provides that in ‘suits at common 
law, where the value in controversy shall 
exceed twenty dollars, the right of trial by 
jury shall be preserved.’ And section 16 
of the Judiciary Act of September 24, 1780, 
reproduced in section 723 of the Revised 
Statute, enacts that ‘suits in equity shall 
not be sustained in either of the courts of 
the United States in any case’where a plain. 
adequate and complete remedy may be had 
at law.’ These constitutional and statutory 


(4) Grier, J., 
523, 525 (1857). 

(5) Harlan J., in Lantry v. 
S. 536, 550 (1900). 


in McFaul v. Ramsey, 20 How. 


Wallace, 182 U. 
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provisions control the procedure of the fed- 
eral courts,’ 

Here the matter is put upon its true 
ground, namely, the seventh amendment 
and federal legislation, and it may well be 
that the preceding extract in reality pro- 
ceeds upon the same idea. 

We have, then, three matters to 
sider, when legal and equitable procedure 
in a federal court are before us: (1) the 
constitutional recogrition of law and equi- 


con- 


ty in the provision conferring jurisdiction 
upon the courts of the United States; (2) 
the seventh amendment; (3) federal leg- 
islation providing for distinct procedure 
at law and in equity. The first of these 
is the basis of some or even of all but the 
last of the judicial pronouncements above 
quoted. Yet if we go back to the foun- 
tain head of these statements in the origin- 
al dictum of Taney, C. J., we see at once 
that he had in mind the remedy not the 
form of procedure, and hence that his re- 
marks afford no ground for assuming that 
the words “at law and in equity” require 
a distinct procedure. Rather those words 
were meant to give to federal courts each 
of the two great classes of remedies of the 
Anglo-American legal system. Accord- 
ingly, many dicta have recognized that a 
substantial not a formal or procedural dis- 
tinction is the one recognized. Tor in- 
stance, that is evidently what Curtis, J., 
had in mind when he spoke of “the equity 
law recognized by the Constitution and by 
Acts of Congress.”! 

So, also in the 
stitution of the United States and the acts 


following: “The Con- 
of Congress recognize and establish the 
distinction between law and equity. The 
remedies in the courts of the United States 
are at common law or in equity, not ac- 
cording to the practice of state courts, but 
according to the principles of common law 
and equity as distinguished and defined in 
that 
knowledge of these principles.”* 


country from which we derive our 


(6) Bradford, J., in Jones v. Mutual Fidelity 
Co., 123 Fed. 507, 517 (1903). 

(7) Neves v. Scott, 13 How. 

(8) Davis, J., in Thompson y. 
panies, 6 Wall, 134, 137 (1867). 


268, 272 (1851). 
tailroad Com- 





There remains one remark of an emi- 
nent judge sitting in a Circuit Court of 
Appeals: “But in the courts of the United 
States the distinction between actions at 
law and suits in equity and between iegai 
and equitable defences is carefully  pre- 
served because it is clearly recognized in 
the Constitution and laws of the United 
States.’ 


It is submitted that this means that the 
distinction between the remedies and the 
substance of the defences is recognized by 
the Constitution 
tween the modes of procedure is estab- 


and the distinction be- 


lished by the statutes. 


In the requirement of the seventh 
amendment, that the right of trial by jury 
shall be preserved, we find a more serious 
matter. 

That this is the true basis of separate 
procedure at law and in equity has been 
recognized by many judges. 

“The Constitution in 
that ‘in 
suits at common law, where the value in 


shall dollars, 


the right of trial by jury shall be preserved.’ 


Thus it is said: 


its seventh amendment declares 


controversy exceed twenty 
In the federal courts this right cannot be 
dispensed with except by the assent of the 
parties entitled to it, nor can it be impaired 
by any blending with a claim properly cog 
nisable at law of a demand for equitable 
relicf in aid of the legal action or during 
its pendency. Such the 
courts must be sought in separate proceed- 
ings, to the end that the right to a trial by 
jury wm the legal action may be preserved 
intact.”'° 


aid in federal 


This evidently does not mean that the 


learned justice thought such a_ blending 


might not be provided for, if it did not im 
pair the right to jury trial of legal issues. 
No such blending was permissible under 
the reason 15 


the existing practice. and 


(9) Van Devanter, J., in Anglo-American 


Land Co. v. Lombard (C. C. A.), 132 Fed. 721, 
731 (1904). 
(10) Field, J.. in Seott v. Neely, 140 U. S. 106. 


109 (1890). 
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pointed out, namely to preserve the right 
to jury trial. If, therefore, that right can 
be preserved, such a blending of legal and 
equitable issues in one cause might be es- 
tablished by proper authority. 

That this is so, the Supreme Court of 
the United States has made clear abundant- 
ly in passing upon legislation in territories 
where statutes had done this very thing. 
Thus it has been declared: “The question 
is whether this act of the territorial legis- 
lature in substance impairs the right of 
trial by jury. The seventh amendment, 
indeed, does not attempt to regulate mat- 
ters of pleading or practice, or to deter- 
mine in what way issues shall be framed 
by which 


mutted to a jury. 


questions of fact are to be sub- 
Its aim is not to pre- 
serve mere matters of form and procedure, 
rut substance of right. This requires that 
jvestions of fact in common law actions 
shall he 


sirt shall not assume directly or indi- 


settled by a jury, and that the 
tly to take from the jury or to itself 
So long as this substance 
of richt is preserved, the procedure by 

ch this result shall be reached is wholly 
corthin the discretion of the legislature, and 
the courts may not set aside any legislative 


this prerogative. 


provision in this respect because the form 
of action—the mere manner in which ques- 
tions are submitted—is different from that 
which obtained at the common law.’™ 

So, also, it has been said: “As in Okla- 
homa (then a territory) the distinction be- 
tween actions at law and suits in equity 
is abolished—each action being called a 
civil action, whatever the nature of the 
relief asked * * * —we perceive no rea- 
son why the case may not proceed in the 
trial court under the pleadings as they 
have been framed, with the right of the 
defendant to a trial by jury of all issues 
which, according to the recognized distinc- 
tions between actions at common law and 
suits in equity, are determinable in that 


mode.”’!? 


(11) Brewer, J., in Walker v. Railroad, 165 
U. S. 593, 596 (1896). 

(12) Harlan, J., in Black vy. Jackson, 177 U. 
S. 349, 364 (1899). 





In that. case the suit was in form one 
The court 
held that the seventh amendment did not 


for a mandatory injunction. 


require that the cause be brought anew as 
an action of ejectment, but that a jury 
trial of the legal issue as to possession 
would suffice. 


This construction of the effect of the 
seventh amendment upon procedure at law 
and in equity, which must commend itself 
to every one’s good sense, is borne out, 
moreover, by what the court, speaking 
through Mathews, J., said in ex parte 
Boyd,*® “And the question, 
therefore, becomes, not so much whether 
Congress may, by appropriate legislation 


remaining 


transmute an equitable into a legal pro- 
cedure, as whether it can in any wise 
change the rules of pleading and procedure 
as to courts, either of law or equity, in 
force in England at the time of the adop- 
tion of the Constitution, or whether by the 
adoption of that instrument all progress 
in the modes of enforcing rights, both at 
lazy and in equity, was arrested and their 
forms forever fixed. To state the ques- 
tion is to answer it.” 

It would seem, therefcre, that: 

(1) The Constitution gives the courts 
both legal and equitable jurisdiction, that 
is the power to give both legal and equit- 
able remedies, so that neither may be taken 
away by legislation. 

(2) The Constitution preserves a right 
to a jury trial of legal issues triable only 
in an action at law under the common law, 
which cannot be taken away, though it 
may be waived by the party entitled. 


(3) If the remedies and the right so se- 
cured are not taken away or impaired, the 
mere manner in which the remedy shall be 
sought and the issue to be tried shall be 
presented is subject to legislative control. 

(4) Hence, if anything, legislation only 
requires the present complete and absolute 
separation of law and equity in federal pro- 
cedure. 


(13) 105 U. S. 647, 656 (1881). 
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How Far Rules of Court May Achieve 
the Desired Reforms——The second ques- 
tion may well be, how far may rules of 
court achieve the desired reforms and 
how far must they be achieved by 
legislation? As has been seen, the Ju- 
diciary Act of 1789, chap. 20, sec. 16, rec- 
ognized the substantive distinction. But sec. 
19 of the same act recognized, or at least 
assumed, a procedural distinction. Section 
21 of that Act and sec. 36 of the Act of 
May 8, 1792,’* do the same. Since that 
time the distinction has been assumed in 
all subsequent legislation. Whether it is 
required thereby is not so clear. But the 
federal courts have said that it is so em- 
phatically so many times that resort to leg- 
islation may be the better course. There 
is good precedent, however, for allowing 
amendment from law to equity and wice 
versa, without express legislation, in the 
decision of Chief Justice Doe of New 
Hampshire in Metcalf v. Gilmore.” In 
that cause, the court held that the fact that 
the Statute of Jeofails allowed amendments 
at law and that amendments were always 
allowed in equity, couples with the union 
of legal and equitable powers in one court, 
was enough to justify such amendments. 
Doe, C. J., said: “Against an amendment 
based on the existing unity of jurisdiction 
it might be asserted that nothing can be 
done in court without a precedent, and that 
there is no precedent for such an amend- 
ment. But the unity of jurisdiction au- 
thorizes such an amendment as could have 
been made if the unity had been coeval 
with the common law. In a writ of entry 
on a mortgage it is found that the mort- 
gage should be reformed. If law and equity 
had not been disjoined in England (as by 
the true principle of the common law they 
could not be) another suit with new pro- 
cess and new notice, for the reformation 
of the mortgage, would be no more neces- 
sary than a new suit to amend a town 
clerk’s record or an officer’s return, a ref- 
ormation of which becomes necessary and 


(14) 
(15) 


1 Stat. at Large, 276. 
59 N. H. 417, 433. 





is made during the trial. By fair impli- 
cation the legislative act uniting the dis- 
jointed function prescribes whatever new 
proceedings are requisite for giving due 
effect to the union,” 


In some ways the federal courts are 
much better situated to allow this desirable 
practice without legislation than was the 
Supreme Court of New Hampshire. In 
the federal courts, the practice at law by 
statute conforms to the state practice, 
which almost everywhere allows amend- 
ment from law to equity or vice versa. The 
practice in equity, by statute, is subject to 
regulation by rules of court. With full 
legal and equitable jurisdiction in all the 
federal courts, it would seem that, unless 
the long line of dicta above quoted afford 
an insuperable obstacle, the power to make 
equity rules might well be invoked and ob- 
viate the interference of Congress. More- 
over, there is good federal precedent for 
such amendment without even a_ federal 
equity rule.’ 

What Reforms are Desirable?—Thirdly, 
we must ask, what reforms in the re- 
lation of law and equity in federal pro- 
cedure are desirable? It is submitted 
that three are ‘desirable at once: (1) pow- 
er of amendment from law to equity and 
vice versa; (2) power to allow equitable de- 
fences and equitable replications at law; 
(3) power to grant ancillary equitable re- 
lief in pending legal proceedings without 
requiring an independent suit with new 
process. 

The first of these raises no ‘questions 
other than those already discussed. Its 
desirability would seem beyond argument. 
Tt exists not only in the 27 code jurisdic- 
tions, but also in the more advanced com- 
mon-law jurisdictions. As has been seen, 
in New Hampshire it exists by judicial de- 
cision as a corollary of the granting of 
legal and equitable jurisdiction to one set 
of courts. Noteworthy statutes giving the 
same power, where legal and equitable pro- 
cedure are kept distinct, are: Massachu- 





(16) Schurmeyer v. Life Ins. Co., 171 Fed. 1. 
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setts, Revised. Laws, Chap. 173, sec. 52; 
Illinois, Laws of 1907, page 435, sec. 40. 
.In this respect practice in the federal courts 
is far behind that in the state courts. 


The second proposed reform involves 
three items: (a) allowing equitable de- 
fenses at law; (b) allowing equitable cross- 
demands in legal proceedings, where, to 
make one’s defense he must have affirma- 
tive equitable relief, such as reformation, 
cancellation or specific performance; (c) 
allowing equitable replications at law, as, 
for instance where a release under seal 
is set up as a defense and the plaintiff 
desires to avoid it on the ground that it 
was obtained by fraud. That this is not 
permitted in the federal courts, see Hill 
v. Northern Pac. R. Co.%7 All of these 
powers are possessed by the majority of 
our state courts and their desirability need 
not be argued. The sole difficulty lies in 
the necessity of carefully preserving the 
constitutional right to jury trial of legal 
issues. This has not proved a serious ob- 
stacle in the twenty-seven code jurisdic- 
tions, though the legislative solutions there- 
of have not always been happy. 

Three classes of cases have arisen un- 
der codes and practice acts: (i)pure equi- 
table defences, used defensively only. Here 
many jurisdictions submit the facts to a 
jury, as the party who interposes the de- 
fense at law may not well complain there- 
of. But, if the court itself passes on the 
facts on which such a defense is predi- 
cated and directs what legal effect shall 
be given to the facts so determined, accord- 
ing to what a court of equity would have 
done in a separate suit for that purpose, 
no constitutional right is impaired.’* (ii) 
Cross-demands for equitable relief of an 
affirmative nature, which, if granted, will 
cut off or dispose of plaintiff’s case, but 
if denied will leave his case yet to be tried 
on its purely legal issues or some of them. 
Here the latter only are triable to jury as 
of constitutional right. Hence the court 


(17) (Cc. C. A.) 113 Fed. 914. 
(18) Marling v. Railroad Company, 67 Ia. 


331. 





may try the claim for equitable relief, and 
then, if any legal issues remain to be tried, 
a jury trial may be had.’® (iii) In some 
cases a legal cross-demand has been set 
up in a suit in equity. Here the party who 
so sets it up and asks that it be adjudi- 
cated in the equity cause has been held to 
have waived a right to jury trial. Yet the 
other party may not choose to waive such 
right. Then the question obviously ought 
to depend upon whether, as may sometimes 
be done, this legal issue can be used defen- 
sively in equity under the chancery prac- 
tice. If so, obviously no jury trial may be 
had; if not, the right must be preserved.*° 

Some of the codes have tried to formu- 
late these rather obvious conclusions, to 
which the courts have come wherever leg- 
islation would allow them, by the use of 
genéral phrases, such as “actions for the 
recovery of money only,” “legal issues,” 
“equitable issues” and the like. Such for- 
mulas have made much difficulty, since 
questions have arisen as to how far they 
may have altered the pre-existing rights as 
to mode of trial. 

On the whole, no better formula is to be 
found than that announced by Harlan, J., 
in Black v. Johnson,”* that a party must 
have as of right “a trial by jury of all is- 
sues which, according to the recognized 
distinctions between actions at common 
law and suit in equity are determinable in 
that mode.” 

Still another difficulty may be suggested 
here, namely, the different mode of review 
in the federal courts of actions at law and 
suits in equity respectively. It may be 
asked what is to be done where an action 
at law involving equitable defences or an 
equitable replication must be reviewed— 
shall there be error as to the legal part and 
appeal as to the equitable part, which would 
produce great confusion? The question is 
not a new one. In many of the code states 

(19) Fish v. Benson, 71 Cal. 428; Stono v. 
Weiler, 128 N. Y¥. 655. 

(20) Larkin v. Wilson, 28 Kan. 513; Davison 
v. Associates. of the Jersey Co., 71 N. Y. 333. 

(21) 177 U. S. 349, 364. 
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separate forms of review for law and equi- 
tv were preserved till recently, and hence 
this The 


adopted was to look to the nature of the 


very situation arose. solution 
main proceeding, in the course of which 
equitable or legal claims had been inter- 
posed. 

It was stated thus by Maxwell, C. J.: 
“The rule seems to be that where the action 
is at law, to review the action itself or a 
final order in any special proceeding therein 
the proper practice is by petition in error; 
but where the action is in equity, the de- 
cree itself or any special proceeding in the 


action may be reviewed on ap- 


In like manner in Massachusetts, where 
certain equitable defences may be made at 
law, an action at law in which such a de- 
fence is raised is reviewed by exceptions 
like any other action at law.** 

The 


remains 


Question of Injunctions —There 


the matter of injunctions to 


preserve the status quo pending actions 


at law. It is a needless expense to require 
a separate suit with new process and plead- 
ings for this purpose. But no statute is 
necessary here. The Supreme Court has 
power by equity rules to prescribe the 


forms of procedure for exercise of all 


equitable powers of the court. Surely it 
may provide that this power of granting 
an injunction auxiliary to a pending legal 
proceeding, may be exercised upon petition 
and notice in the legal controversy itself. 
Indeed, it would seem arguable that it 
might by rule allow a plea or answer or 
1eplication in an action at law to serve the 
purpose of a bill and so, without legislation, 
provide for equitable defences and equit- 
able replications. 
Roscog Pounp. 
Cambridge, Mass. 


Morse v. Engle, 26 Nebr. 247. 
Page v. Higgins, 150 Mass. 27. 
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BENEFIT INSURANCE—ESTOPPEL. 


JOHNSON v. MODERN BROTHERHOOD OF 


AMERICA. 
Supreme Court of Minnesota, May 26, 1911. 
131 N. W. 471. 


The effect of an estoppel resuiting from the 


receipt from a certificate holder of dues and 
assessments, while he was engaged in a pro- 
hibited employment with knowledge on the 


part of the society of such employment, is to 
continue the certificate in force, with the pro- 
hibition as to employment eliminated or 
ineffective. 


such 


SIMPSON, J.: This is an appeal by the de- 
fendant from an order made by the trial court 
—after verdict for plaintiff—denying the de- 
fendant’s alternative motion for judgment or 
a new trial. The case involves the right to 
recover on a certificate of membership in a 
fraternal beneficiary association. The defen- 
dant interposed the defense that at the time 
of the death of the insured his certificate was 
void, because he was then engaged in the em- 
ployment of a switchman, The by-laws of the 
society provided that, if any member engages 
in the occupation of switchman, his benefit 
certificate shall become null and void, provid- 
ed, however, that a member may be so em- 
ployed without invalidating his benefit certifi- 
cate if he shall, before entering such employ- 
ment, file a written waiver of any liability of 
the society founded on death or injury from 
any cause traceable to such prohibited em- 
ployment. While admitting the existence and 
validity of this by-law, the plaintiff claimed 
that the society was estopped from asserting 
such a forfeiture, because it had, with knowl- 
edge of such prohibited employment, accepted . 
and retained dues and assessments paid by the 
insured while so employed. Payment of dues 
and assessments by the insured was conced- 


ed, but knowledge of the society as to the 
prohibited employment was denied. The is- 


sue of fact so raised was submitted to the 
jury. The insured was himself an officer in 
the local lodge of the society. Evidence was 
introduced, tending to show that other officers 
of the local lodge knew of such employment, 
and that such employment of the insured was 
so generally known among members of the 
society, and continued for such a length of 
time that. Knowledge on the part of the so- 
ciety of the prohibited employment must be 
inferred. By the verdict returned in favor of 
the plaintiff it was found that the society did 
receive and retain the assessments with knowl- 
edge that the insured was working as a switch- 
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man. Such finding is sustained by the evi- | tained in a by-law of thé -‘society—The stat: 


dence. 

(1) The defendant, however, contends that 
if such fact was shown by the evidence, it 
established, not an estoppel against the de- 
fendant, preventing it from asserting that the 
policy was void because of the prohibited em- 
ployment, but a waiver of the written notice 
by the insured, releasing the society from 
liability for death or injury traceable to the 
prohibited employment. The effect so claimed 
by defendant cannot be given such estoppel 
or waiver. In a former decision this court de- 
termined the law of this case adversely to this 
claim of the defendant. This case was brought 
to this court by a former appeal, taken by the 
plaintiff after a directed verdict against her. 
Johnson vy. Modern Brotherhood of America, 
109 Minn. 289, 123 N. W. 819, 27 L. R. A. (N. 
S.) 446. 

The view here contended for by the defen- 
dant was adopted by the trial court on the 
former trial, and a verdict directed in accor- 
dance therewith against the plaintiff. In the 
former decision of this case, Justice O’Brien, 
speaking for the majority of the court, de- 
clared such view erroneous, and stated: “In 
holding that by the acceptance and retention 
of the assessments the defendant, if it waived 
anything, only waived the execution of the 
written agreement by the insured modifying 
the scope of the certificate, the court made a 
new contract between the parties without the 
consent of either. In the Abell Case the by- 
laws of the association definitely provided for 
this new contract, which would become effec- 
tive without any further act than the entering 
into, by the insured, of a prohibited occupa- 
tion. Here, when the insured entered upon the 
prohibited occupation, the certificate was void 
if the defendant chose to so treat it. Instead 
of doing so, it continued to receive and retain 
the assessments paid by the insured. * * #* 
If the evidence in this case was convincing 
that the defendant had knowledge of the oc- 
cupation in which the insured was engaged, 
or that he had been so engaged for such a 
length of time that it should be presumed to 
have knowledge, we would have no doubt of 
plaintiff’s right to a directed verdict.” By so 
holding, this court has settled, as the law of 
this case, the effect of the acceptance of as- 
sessments from the insured with knowledge of 
his prohibited employment under the certifi- 
cate and by-laws here involved. 

(2) There is no force in the contention of 
the defendant that under the statute of Iowa 
(Code, § 1822) a rule different from the usual 
one applies to the question of waiver or es- 
toppel through disregard of a condition con- 





ute referred to provides that a society of the 
class to which the defendant society belongs 
shall make provision for payment of benefits 
in case of death or disability of members 
“subject to compliance by its members with 
its constitution and laws.’ Such a provision 
is inherent in the law governing the corporate 
obligations to members of all corporations 
having a constitution and by-laws. Its state- 
ment in this form in the statute referred to 
adds nothing to the general law governing cor- 
porate action. This by-law was not prescribed 
by the statute. The waiver of a forfeiture 
under it, and the resulting payment of a bene- 
fit, is not an ultra vires act of the society. 

Defendant assigns as error the refusal of 
the court to charge the jury, as requested, 
“that unless you find from the evidence that 
the deceased, at the time of so paying his 
dues and assessments, understood and believ- 
ed that by so doing he was keeping his policy 
in force, and the same covered the hazards 
and risks incident to his occunation as a 
switchman, then your verdict should be for 
the defendant.” The italicized portion of the 
above request assumes that the effect of an 
estoppel through acceptance of assessments 
with notice to the society of the insured’s pro- 
hibited employment was a question of fact for 
the jury. Under the evidence and law appli- 
cable to the case, as announced in the former 
decision, such estoppel, in effect, revived or 
continued in force the certificate in its original 
form, without a waiver of liability for risks in- 
cident to the occupation as switchman. The 
requested instruction was properly refused. 

Under several assignments of error, ques- 
tions are raised by appellant as to portions 
of the charge given by the court in submit- 
ting the case to the jury, and as to the re- 
fusal of the court to instruct the jury as re- 
quested. We are satisfied, from an examina- 
tion of the record, that the issue clearly de- 
fined in the prior decision of the case was fair- 
ly submitted to the jury, and that the request- 
ed instructions were properly refused. 

Order affirmed. 


Note.—Estoppel Against Fraternal Insurance 
Companies in Receipt of Dues from Members in 
Prohibited Occupation.—It must be conceded that 
there is abundant authority for the ruling made 
by the principal case, but there are some cases 
which proceed upon such a directly opposing line 
and which seem to this annotator to be reasoned 
out strongly that he has thought it well to 
present the groundwork of their conclusions. 

First, however, it is well to set out the facts 
of the principal case as they were shown in the 
decision on former appeal. S. C. 10g Minn. 
280, 123 N. W. 810, 27 L. R. A. (N. S.) 446. 
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By that decision it appears that the member, 
whose benefit certificate was sued upon, became 
engaged in a hazardous occupation on Septem- 
ber 20th, 1907, and was accidentally killed there- 
in November roth, 1007. A_ by-law provided 
that “his benefit certificate by such act shall 
become null and void; provided, however, that 
the member may, without invalidating his benefit 
certificate, be employed,” etc., if he files “with 
the Supreme Secretary a written waiver of any 
liability of this society upon his benefit certificate 
so far as his death traceable to his employment.” 

The proof in the former case showed that 
the member was an officer of his local lodge 
and that the secretary of that lodge knew his 
occupation. 

Under these circumstances the trial court di- 
rected a verdict for the defendant upor the 
authority of Abell v. M. W. A.. 96 Minn. 494, 
105 N. W. 65, but the court held the authority 
not controlling, a question unimportant here to 
consider, and reversed the trial court, saying: 
“If the evidence in this case was convincing 
that the defendant had knowledge of the occupa- 
tion in which the insured was engaged or had 
been so engaged for such length of time that it 
should be presumed to have knowledge, we 
would have no doubt of plaintiff’s right to have 
a directed verdict. But how far notice to 
officers and members of subordinate lodges is 
notice to the corporation is always perplexing, 
and here insured was one of those officers, so 
thet his knowledge was not knowledge by the 
defendant.” 

This seems as drastic a ruling as we remem- 
ber ever to have seen. It is not pretended that 
more than one man knew the member was en- 
gaged as he was, and even if every member of 
the local branch, or as far as that is concerned, 
every member of the order. but the supreme 
secretary had known it, there is no presumption 
that they would know he had not filed with the 
supreme secretary the waiver required. His 
ostensible attitude as a member was in no whit 
alterable by filing the waiver, as his assessments, 
his duties, his membership were as_ before. 
The case extends to an extraordinary length 
all others on the same line. ” 

Some of those cases are Modern Woodmen v. 
Wieland, tog Ill. App. 340; Norton v. Catholic 
Order of Forresters, 138 Iowa 464, 114 N. W. 
8o3. 24 L. R. A. (N. S.) 1030; Supreme Tent, 
K. M. v. Volkert, 25 Ind. App. 627, 57 N. E. 203; 
Modern Woodmen y. Colman, 68 Neb. 660, 94 
N. W. 814; Kidder v. Knights Templars & M. 
L. Ind. Co. a4 Wis. 528. 76 N. W. 37. 

All of these cases go upon the theory that 
there is an estoppel arising out of the receipt of 
dues and assessments with knowledge on the 
part of the association of the ground of for- 
feiture. and in about all, if not every one, of 
them, the only knowledge pretended to be shown 
is that of officers or members, or both, of local 
lodges, with nothing shown as to any duty on the 
part of anyone to report such ground of for- 
feiture to any chief officer. In other words, 
the local officers and individual members, by their 
accidental knowledge, with respect to which no 
duty is prescribed, are so far managers of a fra- 
ternal insurance association as to bind it, while 
the member violating its rules, which he must 
participate in seeing enforced as to others, may 
overlook them as to himself and his beneficiary 





and take advantage of his wrong in this regard. 

In Showalter v. M. W. A., 156 Mich. 300, 120 
N. W. go4, it was provided that engaging in 
prohibited employment worked a forfeiture and 
it was urged there was waiver of forfeiture “by 
accepting dues with the knowledge that the de- 
cedent was engaged in the prohibited employ- 
ment, coupled with the fact that the dues were 
remitted to the general body and retained and 
not returned to the assured or his representa- 
tives.” 

The testimony to show this knowledge was 
that the clerk of the camp was told of decedent’s 
employment when she went to pay his dues. It 
was said the local camp could not waive the 
rovision because “the contract was by the great 
camp, and the waiver must be by the great 
camp. * * * No act of assured was induced by 
any non-action on the part of the great camp.” 

Tt was also said, that as the member still was 
insured except as death might happen from his 
employment, it might be assumed he was paying 
on that theory, even if it were known to the 
great camp. 

This case admits that estoppel in some cases 
might arise as against a fraternal association re- 
ceiving dues and assesments from a member, 
whose certificate could be taken as forfeited, 
and it is important only on the theory that notice 
to a local camp or knowledge of its members 
or officers is not notice to or knowledge by the 
association with which is the member's contract. 

But a recent case decided by Connecticut Su- 
preme Court of Errors, goes upon a very much 
broader theory, as looked at from one standpoint, 
and a narrow issue as looked at from another. 
See Grand Lodge A. O. U. W. y. Burns, 80 
Atl. 157. 

The position is a broad one, so far as general- 
ly respects insurance contracts of fraternal com- 
panies, and narrow with respect to the peculiar 
relation of each member to his association. 

In that case the member engaged in a pro- 
hibited avocation, being so engaged several years 
prior to his death. The Recorder of his local 
lodge knew he was so engaged, but its financial 
officers who received and remitted the assess- 
ments did not, nor did the officers of the grand 


lodge. ee ; 
It did not come within the recorder’s duty to 
take any action upon such knowledge. The 


court says also: “But the general law by which 
an officer of a corporation in the transaction of 
official business may be treated as a_ principal 
does not apply with the same force to the officers 
of defendant corporation under its constitution 
and by-laws as it does to ordinary corporations.” 

The opinion then quotes from Coughlin v. 
Knights of Columbus, 79 Conn. 218, 64 Atl. 223, 
in speaking of waiver by acceptance of assess- 
ments, as follows: “But this rule does not apply 
with equal force to the officers of defendant cor- 
poration under its peculiar charter, constitution 
and laws. The peculiar and limited purposes of 
the corporation are executed through the agency 
as well of members as of officers. Officers and 
members are alike bound by the laws which 
prescribe and limit their duties and powers. * * * 
The officers of this defendant, in dealing with 
Coughlin and other insurance members, were 
all acting as special agents under a special au- 
thority, the precise limits of which were known 
to all members, and their acts alleged in the 
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reply were in excess of this authority and can- 
not operate to prevent the defendant, either by 
waiver or estopnel from maintaining its defense 
(of forfeiture).” 

Coughlin’s beneficiary relied upon a practice 
continued for a long time by which payment 
of assessments within a certain period was not 
observed, and while it was a practice of a local 
lodge, it seems to us, that the reasoning would 
apply to any act by general officers because 
their duties are as severely defined as those of 
local officers. 

It is well known that, if one deals with a 
corporate agent, whose duties are special, outside 
of those duties, he has no claim against his prin- 
cipal unless, of course, the act is ratified. 

But how can the general officer, known also 
by a member to have only special powers, ratify 
what is beyond his power to authorize? 

Does the taking of money by one of these 
associations operate as ratification? It is not the 
association’s money, because the association is 
not in business to make money, and it really 
owns no money. Its general officers merely 
constitute a clearing house for money coming 
through proper channels from their principals, 
and whosoever assumes to be a principal, when 
he has no standing as such is merely a volun- 
teer at his own instigation, and cannot make his 
Act the basis of a contractual right with a 
merely benevolent association, as to which he 
sustains a special relation. A principal can- 
not violate his own rules and say his agents 
waived the violation and thus alter the relation- 
ship of principals inter sese. i 








CORRESPONDENCE. 


THE SCIENTIFIC STUDY OF THE LAW. 





Editor Central Law Journal: 


May I be presumptuous enough to offer you a 
suggestion? As far as I have been able to 
learn, there is not in this whole country a 
single periodical solely devoted to the scientific 
discussion of law,.except perhaps some univer- 
sity publications, more or less in the nature 
of playgrounds for budding jurists. The prac- 
tical portions of the journais are the most im- 
portant, and all theoretical papers have to be 
cut short, as but a small space can be allowed 
to them. 

A purely theoretical periodical would prob- 
ably not pay; but in case of an old-established, 
very widely known and appreciated publication 
like your own, might it not be practical and 
possible to devote one issue each month to 
theoretical discussions, leaving the other three 
or four to deal with reports and discussions of 
cases, ete., with such editorial remarks as they 
might call for. Such an arrangement would 
give contributors a chance, not merely to make 
remarks about legal questions, but to take them 
up for a thorough discussion. In this way a 
beginning might be made towards the creation 
of a scientific jurisprudence, the lack of which 
is much felt, and which some people have 
thought could be supplied, if somebody would 
give a million or so for the purpose of creating 


A rican corpus juris. 
- ere ‘i AXEL TEISEN. 


Philadelphia, Pa. 





[This suggestion, short and tersely put, is 
the best that has yet come to our attention as a 
proper beginning for an American corpus juris. 
Prof. Wigmore (— Cc. L. J. —) expressed 
nearly the same idea when he opposed the 
Scheme proposed by Messrs. Andrews, Kirch- 
wey and Alexander, by saying that there were 
not a sufficient number of scholars in America 
to produce such a work. We like the sugges- 
tion of Mr. Teisen, that a part of our space be 
used to encourage scientific legal research. And 
We are more than willing to assist in this di- 
rection by reason of the increasing number of 
active practitioners, who have evidenced an 
interest to study along such lines. Such inter- 
est is a reassuring symptom that the bar of this 
country is rising to a higher plane of thought. 
—Editor.] 








BOOK REVIEWS. 


BLACK ON INTERPRETATION OF LAWS. 
SECOND EDITION. HORNBROOK SERIES. 
Mr. Henry Campbell Black, M. A., author of 

Black's Law Dictionary and of Treatises on 

Judgments, Tax Titles and other works well 

known to the profession, presents to the legal 

world a second edition of his work on Inter- 
pretation of Laws. 

Professor Black holds deservedly high rank 
among law book writers and his new and en- 
larged edition on the above subject should be 
received with much favor. 

The rules for the construction and interpreta- 
tion of written laws are set forth in this work 
after the manner of a code and their explana- 
tion and development are shown in annotation. 

Decisions in the fifteen years intervening be- 
tween the first and second editions of this work 
have caused the author to greatly revise his 
original edition, to attain, in the view of the 
author, “a more logical and orderly system of 
classification.” 

This work has been considered among the 
standards, and now, as greatly as at any time 
heretofore, there is need for keeping before us 
sound rules of interpretation. We are drifting 
from accepted canons and it is hard to get our 
bearings. Mr. Black’s book should help us to 
find them. 

The method and thoroughness of treatment 
by Mr. Black is well known to the profession 
and in this book these are maintained. 

The book is in a single volume, bound in law 
buckram and gotten up with the typographical 
excellence marking the work of its publisher, 
West Publishing Co., St. Paul, Minn. 1911. 








HUMOR OF THE LAW. 


“In one benighted region of a certain state 
in the Southwest,” says a Chicago lawyer, “they 
cherish some peculiar notions touching the du- 
ties of a juror. 

“One day a case was being tried, when sud- 
denly the justice exclaimed: 

“‘How is this? There are only eleven jury- 
men in the box. Where is the twelfth?’ 

“The foreman rose and addressed the court 
respectfully as follows: 

“*May it please your honor, the twelfth jur- 
or had to go away on important business, but 
he has left his verdict with me.’ ”"—Picayune. 
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1. Attorney and Client—Rights of Client.— 
Where an attorney abandons his client’s litiga- 
tion without notice, the client is entitled to a 
reasonable time before judgment can be taken 
against h'm.—ParksP v. Coyne, Mo., 137 S. W. 
33 


2.——Fidelity to Client.—An attorney who has 
fraudulently attempted to overreach his clients 
is not entitled to reimbursement for taxes paid 
under the scheme to defraud.—Henyan v. Tre- 
vino, Tex., 137 S. W. 458. 

3. Bankrkuptey—Self-Crimination.—Requiring 
bankrupt to deposit his books of account with a 
receiver with the right to use and permit them 
to used in the’ civil administration of a 
bankrupt’s account, and not for any criminal 
proceeding, held not to compel the bankrupt to 
witness against himself in the constitu- 
tional sense.—In re Harris, 31 Sup. Ct. 557. 

4.— 


be 


be a 


-Stay of Proceedings.—A special answer, 


alleging that plaintiff had been adjudged a 
bankrupt, but failing to allege that the claim 


sued on was one from which a discharge would 
be a release, or that a discharge had not been 
denied, held insufficient to authorize a stay of 


proceedings under Bankruptcy Act, sec. lla.— 
State ex rel. Strother v. Broaddus, Mo., 187 S. 
W. 268. 

5. Banks and Banking—National Banks.— 


The state is without authority to enact laws 
conflicting with the national banking act, or in- 


terfering with the business of national banks.— 





First Nat. Bank v. Commonwealth Ky 27 
Ss. W. bas. 

6. Bills and Notes—Indorser.—lnder Nego- 
iable Instruments Act presentment of a ne- 
gotiable note for payment held necessary to 


indorsers.—Williams v. Paintsville Nat. 


137 &.. WW. 


charge 
Bank, Ky., 


ror 
voo. 








7. Indorser.—One not a mere indorser, but 
an original promisor, is not entitled to the 
strict rights of a mere indorser Or surety.— 
Jones v. Lynch, Tex., 137 S. W. 395. f 

8.——Oral <Acceptance.—A draft may be ac- 
cepted orally.—Seguin Milling & Power Co. Vv 
Guinn, Tex., 187 S. W. 456. 

9. Boundaries—Estoppel.—An adjoining own- 
er by consenting that his neighbor might erect 
a’ building over a boundary line was not there- 
by estopped to claim title to the true line.— 
Balt v. Butz, N. J., 79 Atl. 881. 

10. Carriers—Care of Passenger.—A carrier 


receiving a passenger suffering from an infirm- 
ity or illness held required to exercise all care 
that a reasonably prudent person would to pro- 





tect him.—Adams v. St. Louis Southwestern Ry. 
Co. of Texas, Tex., 1387 S. W. 437. 
11.——Contributory Negligence.—lIt is not con- 
tributory negligence as a matter of law for a 
passenger to ride on the running board of an 
open trolley car.—Edwards v. New Jersey & 
H. R. Ry. & Ferry Co., 129 N. Y. Supp. 717. 
12.—Loss of Baggage.—'10 make a railroad 
company liable as a common carrier or ware- 
houseman for baggage lost. it must have been 
delivered to and accepted by the carrier, either 
actually or constructively.—Williams South- 


ern Ry. Co., N. C., 71 S. E. 346. 
13.——Res Ipsa Loquitur.—The presumption 
of negligence, when a passenger is injured vy 


the carrier's instrumentalities require 
to prove injury without negligence 


defendant 
on his part 








by showing an inevitable accident.—Walker v. 
Beaumont Land & Water Co., Cal., 115 Pac. 
766. 

14. Res Ipsa Loquitur.—Proof of the de- 
railment of a train and resulting injury to a 
passenger held prima facie proof of actionable 
negligence.—Parker y. Boston & M. R. R., Vt., 
79 Atl. 865. 

15. Unreasonable Regulations.—Regardless 
of statute, carriers cannot maintain unreason- 
able regulations for receipt and transportation 


of freight.—Warner v. St. 
Mo., 137 S. W. 275. 
16. Charities—Cy 


Louis & S. F. R. Co., 


Pres.—W hen the donor's 


scheme for administering a trust breaks down, 
it is the duty of the court under cy pres to de- 
vise one for that purpose as nearly like the 
donor’s as possible-——Adams v. Page, N. H., 79 
Atl. 837. 

17. Chattel Mortgages—Notice.—A_ chattel 
mortgagee held not required to give notice of 
intent to take possession of mortgaged prop- 
erty for breach of condition.—Livermore Falls 
Trust & Banking Co. v. Richmond Mig. Co., 
Mo., 79 Atl. 844. 

18.——Removal of Property.—Under the rule 


of comity between states, a mortgagee has the 
better right, upon a removal of property to an- 
other state, against a levyine cr attacting cred- 
itor or an innocent purchaser from the mort- 
gagor in such state, into which the property 


has been removed without his consent.—Newsum 
v. Hoffman, Tenn., 137 S. W. 490. 
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19. Certiorari—When Lies.—Where an excep- | ence was exerted.—Du Bose v. Kell, S. C., 71 
tion to the legality of a citation is improperly S. E. 371. 

overruled by a justice of the peace, and judg- 31. Voluntary Payment,—Payment of taxes 


ment given for plaintiff on the merits, which 
judgment is affirmed by the district court, cer- 
tiorari is affirmed by the district court, certio- 
rari lies to the Supreme Court.—Welch v. New 
Orleans Great Northern R. Co., La., 55 So. 338. 

20. Commerce—uriginal Package.—The busi- 
ness of importing beer into the state and sell- 
ing it therein in the original packages is in- 
terstate commerce, and cannot be taxed by the 
state.—State v. Pabst Brewing Co., La., 55 So. 
349. 





21. Constitutional Law—Construction.— 
Constitutional limitations are to be defined by 
woras found written in the inst: ment. and not 
by reference to some spirit supposed to pervade 
it, or to overshadow its expressed provisions.— 
State v. De Lorenzo, N. J., 79 Atl. 839. 


20 Police Power.—The_ stat upder its 


police power has the right to regulate any and 
all kinds of business to protect the public health, 
morals, and welfare.—Selvage v. Talbott, Ind., 
95 N. E. 114. 


99 


23.——Taxation.—Premiums due a foreign in- 
surance company on open account, though 
charged to local agents, may be subjected to 
taxation without constituting a taking 
of the company’s property without due process 
of law.—Orient Ins. Co. v. Board of 
for Parish of Orleans, 31 Sup. Ct. 554. 


24. Corporations— Action.—A 





State 
Assessors 


creditor of a 
corporation, in the absence of statutory author- 
itv, cannot sue a stockholder to secure payment 
of his debt to the extent of the former’s unpaid 
balance on the stock owned by him.—Manufac- 
turers’ Commercial Co. v. Heckscher, 129 N. Y. 


556. 


Supp. 


25. Contraets—Condition Precedent.—An _ of- 


fer to return the consideration of an instru- 
ment sought to be impeached for fraud, ete., is 


net a condition precedent to the 
a suit.—Joslyn vy. 


or, 129 N. Y. 


institution of 
Empire State Degree of Hon- 
Supp. 563. 

26. —Construction.—Every 


definite 


contract must be 
and certain as to the terms to be per- 
formed by either party, and, where the court 
cannot fix the exact legal liability of the parties, 
t} 


the contract is unenforceable.—Gaines v. Van- 
decar, Or., 115 Pac. 72 
27.——Duress.—A contract procured by duress 


is voidable and not void; and the injured party 
either repudiate or affirm.—Bushnell v. 
Mo., 137 8S. W. 257. 


may 


Loomis, 


28.——Elements of.—Where it is sought to es- 
tablish a contract by letters passing between the 
patie it mrst be shown that at some rnojnrt 


there Was a definite proposal by one party which 
was unconditionally accepted by the 
Dougherty v. Briggs, Pa., 79 Atl. 924. 


other.— 


20.——IEixcuse for 


enters into a 


Non-Performance.—If one 
special contract with another, his 
liability to perform the contract will not 
relieve him from the default, unless he was pre- 
vented by the act of God or by the public ene- 
my.—Williams y. Armour Car Lines, Del., 79 Atl. 
919. 


mere 


50.—-Special Scrutiny.—Contracts of persons 
of weak understanding and contracts 
persons in confidential relations will 


rutinized to whether 


between 
be closely 


discover undue influ- 








voluntarily and without subsequent promise by 
another to repay them creates no obligation by 
parties claiming interests in the land to repay. 
—Parker v. Daly, Or., 115 Pac. 723. 

32. Courts—Jurisdiction.—The presence of one 
of the defendants in the federal district 
in which suit by the United States under Anti- 
Trust Act is brought to restrain violations of 
that act, gives the Circuit Court jurisdiction.— 
Standard Oil Co. of New Jersey v. United States, 
31 Sup. Ct. 502. 

33. Criminal Law—Evidence.—The rule that 
evidence of one illegal sale of intoxicating li- 
quors should not be received as evidence that 
another such sale had been made held not to 
apply when the evidence tends to show that de- 
fendant kept liquor on hand for the purpose of 








illegal sale.—State vy. Boynton, N. C., 71 S. E. 
341, 
34, Judicial Cognizance.—The Supreme 


Court takes judicial notice that the population 
of a city is as shown by the federal census.— 
State v. Gross, Ind., 95 N. E. 117. 

35. Damages—Exemplary Damages.—Exem- 

plary damages may be allowed for torts commit- 
ted with fraud, malice, or deliberate violence.— 
Farrow v. Hoffecker, Del., 79 Atl. 920. 
Mental Suffering.—In an action for per- 
sonal injuries, mental suffering, caused by the 
plaintiff’s incapacity tu earn a living, may be 
considered in measuring the damages.—Citizens’ 
Ry. Co. v. Branham, Tex., 137 S. W. 403. 

37. Death—Parties.—An action for negligent 
death must be prosecuted in the name of all the 
beneficiaries or in the name of one or more for 
the benefit of all.—Vernon Cotton Oil Co. v. 
Catron, Tex., 137 S. W. 404. 

38. Deeds—Inconsistent 


36. 





Clauses.—Where a 
deed contains a general description conforming 
to the intent of the parties, and another incon- 





sistent description, the latter description must 

be rejected.—Mylius vy. Raine-Andrew Lumber 

Co.. W. Va., 71 S. E. 404. 
3¢.——Restrictions.—Restriction in a deed 


against the erection of any building used as a 
“stable” held not to be violated by 


use aS a 
garage.—Riverbank Improvement Co. v. Ban- 
croft, Mass., 95 N. E. 216. 

40.—Undue Influence.—Where a deed was 


procured by undue influence exerted on the gran- 
tor, equity will set it aside on a proper and 
timely application by the person aggrieved.— 
Du Bose v. Kell, S. C., 71 S. E. 371. 

41. Diveree—Appeal and Error.—Where_ de- 
fendant failed to comply with an order requir- 
ing payment for support of plaintiff pending his 
appeal, held, that the part of the decree relat- 
ing to the permanent maintenance of the wife 
and children will not be reviewed.—Tuttle v. 
Tuttle, N. D., 131 N. W. 460. 

42.——Condonation.—Condonation rests always 
upon the condition that the misconduct or in- 
jury will not be repeated.—Skinner v. Skinner, 
Ind., 95 N. E. 128. 

43.——Personal Violence. — Where personal 
violence is exercised by a husband against a 
wife, the burden is on him to prove a lawful 
excuse.—Bernard v. Lay, La., 55 So. 336. 

44. Easements—Merger.—One cannot have an 
easement upon his own property.—Broom Vv. 
Grizzard, Ga., 71 S. E. 430. 
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45. Ejectment—Common Grantor. — Where 57. Frauds, Statue Of—Original Promise.— 


plaintiff in trespass to try title shows that her 
claim of title and that of defendant is from a 
common source, she will not be permitted to 
attack the title of such common source.—Skov 
v. Coffin, Tex., 137 S. W. 450. 


46. Evidence—Incompetency.—The introduc- 
tion of evidence that could have been excluded 
on objection held not necessarily to open the 
door to the adverse party to introduce incom- 
petent evidence.—Parker v. Boston & M. R. R., 
Vt., 79 Atl. 865. 


47. Judicial Cognizance.—Courts take judi- 
cial notice of whatever ought to be generally 
known within their jurisdiction, including the 
common methods by which business is trans- 
acted.—Wallace v. Coons, Ind., 95 N. E. 132. 


48. Judicial Cognizance.—Courts take no- 
tice that during warm weather in Missouri it is 
light enough to drive stock about 4 o’clock a. 
m.—Warner v. St. Louis & S. F. R. Co., Mo., 137 
Ss. W. 276. 

49. Judicial Notice——The fact that spruce 
trees are neither poisonous or noxious is not 
so universally known that the court will take 
judicial notice of it.—Ackerman v. Ellis, N. J., 
79 Atl. 883. 


50. Presumption.—Where 
plaintiff in an action to recover for services 
rendered under compulsion was at work in a 
chain gang under sentence for a misdemeanor, 
it will be presumed that the public officers did 
their duty, and that plaintiff was being worked 
in accordance with law.—Hamby v. Collier, Ga., 
71 S. E. 431. 














it appeared that 


51. Executors and Administrators—Testamen- 
tary Powers.—Where testator conferred upon his 
executor a power to sell the real estate of which 
testator died seised, the executor is vested with 
power to contract for its sale-——Owen v. Riddle, 
N. J., 79 Atl. 886. 

52. Powers.—With respect to matters in 
which the administrator could not expressly bind 
the estate of his intestate, no implied promise in 
law can be raised against the estate because of 
the actions of the administrator.—Campbell v. 
American Bonding Co. of Baltimore, Md., Ala., 
55 So. 306. 

53. Extradition—Fugitive from Justice.—One 
who does, within the state, an overt act which 
is a material step towards accomplishing a 
crime, and then absents himself and does the 
rest in another state, held a fugitive from jus- 
tice, when the crime is complete.—Strassheim 
v. Daily, 31 Sup. Ct. 558. 

54. Fish—Obstructing Streams.—The city of 
Augusta, in maintaining a dam across the Sa- 
vannah river, must on the South Carolina side 
thereof construct a fish-way according to plans 
approved by the Department of Fisheries of the 
United States and the Attorney General of the 
State.—State v. City Council of Augusta, S. C., 
71 S. E. 366. 

55.——Property 





in.—Fish in a stream, being 
ferae naturae, the owner of land through which 
the stream flows has no property right in any of 
the fish therein, except those he reduces to his 
possession.—State v. Haskell, Vt., 79 Atl. 852. 

56: Fraud—Misrepresentation.—Misrepresen- 
tation, to obtain credit, that persons have or- 
ganized a corporation with paid-up capital held 
to render them individually liable.—Elliott v. 
Sullivan, Mo., 137 S. W. 287. 





An attorney‘s agreement to reimburse plaintiff 
for any loss sustained from a deposit held by 
plaintiff in case a judgment against plaintiff 
as garnishee was sustained on appeal held an 
original undertaking, and not within the statute 
of frauds.—Dent yv. Arthur, Mo., 137 S. W. 285. 


58. Origina! Promise.—An agreement to pay 
a mortgage debt on a drug stock as a part of 
the consideration of the purchase of the stock 
and business held an original undertaking, and 
not a promise to pay the debt of another.— 
Ubert v. Schonger, 129 N. Y. Supp. 545. 


59. Original Promise.—An oral contract 
with a physician to treat the wife of a third 
person held valid, if intended as a primary con- 
tract.—May v. Roberts, Okl., 115 Pac., 771. 


60. Pleading.—In an action on a contract, 
where the plea of non assumpsit requires plain- 
tiff to prove a contract enforceable at law, de- 
fendant has the benefit of the statute of frauds, 
without specially pleading it.—Owen v. Riddle, 
N. J., -79 Atl. 886. 

61. Fraudulent Conveyances—Presumptions.— 
The elements of presumptive fraud, as against 
the creditor of a donor, held to be a voluntary 
gift, an existing or contemplated indebtedness 
against the donor, and that the donor did not 
retain sufficient property to pay her indebted- 
ness.—State Bank of Clinton v. Barnett, Ill, 95 
N. E. 178. 

62. Suit to Set Aside.—Creditors of a gran- 
tor could on direct attack set aside a deed. 
fraudulent as to them because without consid- 
eration.—Kennedy’s Adm’r v. Duncan, Mo., 137 S. 
W. 299. 

63. Forgery—Elements of.—To constitute for- 
gery, the instrument must purport to be of 
some legal efficacy.—Commonwealth y. Cochran, 
Ky., 187 S. W. 521. 

64. Indictment.—It is not necessary to set 
out in an indictment charging forgery of a deed 
the title of the persons intended to be defraud- 
ed.— wishard v. State, Okl., 115 Pac. 796. 

65. Homestead—Abandonment. — Abandon- 
ment of homestead is largely a question of in- 




















tent.—St. Mary Bank & Trust Co. v. Daigle, La., 
55 So. 345. 
66.——Dower.—A right of dower held not sub- 


ject to be defeated by a claim that the widow 
had a homestead in a tract conveyed by her and 
her husband; she having no homestead therein. 
—Kennedy’s Adm’r v. Duncan, Mo., 137 S. W. 
299. 

67. Husband and Wife—.tquity.—Though at 
common law a wife could not borrow money for 
necessaries so as to bind her husband, the lender 
ean enforce liability in equity.—De Brauwere Vv. 
De Brauwere, 129 N. Y. Supp. 587. 

68. Indictment and Information — Clerical 
Omission.—An indictment for burglary held not 
fatally defective for failure to contain the word 
“did”; such omission being a clerical or gram- 
matical error cured by Revisal 1905, sec. 3254.— 
State v. Hawkins, N. C., 71 S. E. 326. 

69. Principal and Accessory.—Comp. Laws 
1909, sec. 2045, having abolished the distinction 
between accessories before the fact and prin- 
cipals, an accessory may. be charged as having 
done the act himself.—Wishard v. State, Okl., 
115 Pac. 796. 

70. Injunction—Contempt.—A proceeding for 
civil contempt, consisting in a violation of an 
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injunction, where the only remedial relief was 
a fine payable to complainant, must be dismissed 
without prejudice to punish for contempt by 
proper proceedings, where there has been a 
complete settlement between the parties.—Gom- 
pers v. Buck’s Stove & Range Co., 31 Sup. Ct. 
492. 

71. Insurance—Broker as Agent.—An insur- 
ance broker, contracting to turn over surplus 
business to an insurance agent, held not to be 
the agent of the insurance company.—Monast 
v. Manhattan Life Ins. Co., R. I., 79 Atl. 932. 


79 
fe 





Note for Premium.—Where the giving 
of a note to insurer’s agent for the first premium 
on a life policy was an absolute payment of 
the premium, held default on the note would 
not invalidate the insurance, notwithstanding a 
provision of the policy.—Divine v. Federal Life 
Ins. Co., Ill, 95 N. E. 174. 

73. Joint Adventures—<Accounting.—In a suit 
for an accounting between parties to a joint 
adventure, a finding‘ that they were partners 
held not essential to plaintiff's right to relief.— 
Bedolla v. Williams, Cal., 115 Pac. 747. 

74. Judgment—Conclusiveness.—A judgment 

in rem is conclusive only as to those matters 
necessary to sustain the judgment.—McCann v. 
Ellis, Ala., 55 So. 303. 
Vacating Default.—A motion to vacate 
a default and allow the filing of pleas tendered 
held properly denied where the pleas are defec- 
tive.—Fidelity & Deposit Co. of Maryland v. 
Aultman, Fla., 55 So. 273. 

76. Landlord and Tenant—Common Stairways. 
—Where a landlord has a number of tenants in 
the same building, and maintains common stair- 
ways, etc., for the use of such tenants, it is the 
duty of the landlord to keep them in proper 
condition for safety, but not where he leases 
the entire building and is not in possession.— 
Collins v. Tootle Estete, Mo., 137 S. W. 273. 

77.—Surrender.—Where there is a lease for 
a fixed term, it cannot be determined, except by 
surrender and acceptance thereof; and whether 
there has been such surrender and acceptance 
is to be determined from the intention of the 
parties.—Smith v. Hunt, R. IL, 79 Atl. 826. 

78.—~-Tender of Rent.—A tender of the rent 
after it was due, but before a forfeiture has 
been declared, precludes the right of the lessor 
thereafter to terminate the lease because of the 
failure to pay rent on the day when it was due. 
Moran v. Lavell, R. I., 79 Atl. 818. 

79. Limitation of Actions—Retroactive Effect. 
—Statutes of limitation will not be given retro- 
active effect, in the absence of clear legislative 
intention.—George v. George, IIl., 95 N. E. 167. 

80. Malicious Prosecution—Probable Cause.— 
In an action for malicious prosecution, the bur- 
den of proving the preliminary question as to 


75. 





the defendant's want of probable ‘cause is on 
the plaintiff.—McCarthy v. Barrett, 129 N. Y. 
Supp. 705. 


81. Mandamus—When it Lies.—Mandamus lies 
to enforce the right of a party sued as an un- 
known party or a non-resident defendant to ap- 
pear as provided by statute and defend against 
the decree rendered.—People’s Nat. Bank v. Bur- 
dett, W. Va., 71 S. E. 399. 

82. Master and Servant—ASsurance by Master. 
—Continuance of a servant in employment after 
promise of master to remedy a defect held not 
preclude recovery for his injury.—Orcutt v. J. 
Neils Lumber Co., Minn., 131 N. W. 464. 








83.—Defective Appliances.—If an appliance 
was defective, the fact that it was in common 
use would not relieve the employer from liabili- 
ty for injuries resulting therefrom.—O’Brien v. 
Boston & M. R. R., Mass., 95 N. E. 207. 


84. Res Ipsa Loquitur.—In an action for 
the death of a servant by being struck by a 
piece of falling timber in an uncompleted build- 
ing, plaintiff held not entitled to recover under 
the doctrine res ipsa loquitur.—Lewinn v. Mur- 
phy, Wash., 115 Pac. 740. 


-~~——Vice Principal.—A factory superinten- 
dent could bind his principal by assuring an em- 
Ployee that he would protect him against acci- 
dent while working in an elevator pit.—Blan- 
chard v. Vermont Shade Roller Co., Vt., 79 Atl. 
911. 


80 Monopolies—Restraint of Trade.—Only un- 
due restraints of interstate or foreign trade or 
commerce are prohibited by Act July 2, 1890.— 
Standard Oil Co. of New Jersey v. United States, 
31 Sup. Ct. 502. 

87. Mortgages—Duty of Trustee.—It is the 
duty of a trustee under a deed of trust to in- 
form a beneficiary of an intended sale.—Jones 
v. Lynch, Tex., 1387 S. W. 395. 


88. Necessary Parties—Where the holder 
of the legal title is not made a party in pro- 
ceedings to foreclose a mortgage on lands, he is 
not deprived of his rights by a sale of the prop- 
erty under the foreclosure proceedings.—Chris- 
topher v. Mungen, Fla., 55 So. 273. y 

89. Notice of Sale.—Where, pending publi- 
cation of a notice of sale under a power of sale 
in a mortgage, the mortgage is assigned, the 
assignee cannot rely on any publication prior to 
the assignment, but must publish notice for the 
full period thereafter.—Eisenberg v. Gallagher, 
R. L., 79 Atl. 941. 

90. Municipal Corporations—Ordinances. — A 
void ordinance is subject to direct or collateral 
attack whenever its authority is invoked in a 
judicial proceeding.—City of Lincoln v. Harts, 
Ill., 95 N. E. 200. 

91.——Ordinances.—The city council may re- 
peal ordinances, unless vested rights are inter- 
fered with, or unless the statute forbids repeal 
of a prior ordinance.—City of Belton v. Head, 
Tex., 137 S. W. 417. 

92. Negligence—Duty to Licensees.—An owner 
owes no duty to licensees, whether they be adults 
or children, to keep premises in prover condi- 
tion.—Bottum’s Adm’r v. Hawks, Vt., 79 Atl. 
858. 

93.——Office Building.—One constructing an 
office building held to exercise due care to ren- 
der the corridors reasonably safe for those law- 
fully in the building.—Wilson v. Werry, Tex., 137 
S. W. 390. 

94. Pleading.—A plea of contributory neg- 
ligence, which merely denies defendant’s negli- 
gence, and alleges that plaintiff was injured by 
his own negligence, is insufficient—Wright v. 
Southern Ry. Co., N. C., 71 S. E. 306. 

95. Proximate Cause.—If defendant’s negli- 
gence was the sole cause of plaintiff's injury, 
he can recover, notwithstanding previous negli- 
gence of his own.—Southern Ry. Co. v. Floyd, 
Miss., 55 So. 287. 

96. Partition—Land Held Adversely. — While 
partition cannot be had of lands held adversely, 
it is not necessary that plaintiff be in actual 
occupation. The possession of one cotenant is 
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sufficient.—Hill v. Cherokee Const. 
Ss. W. 

97. Partnership—Surviving Partner. — The 
heirs of deceased, on the surviving partner con- 
tinuing the business, held, at their election, en- 
titled to interest on their share of the capital, 
or to the profits earned by it.—McGibbon v. Tar- 
box, 129 N. Y. Supp. 594. 

98. Possession—Adjoining Owner.—A tenant in 
possession of land on which trees are growing 
that overhang adjoining premises held not liable 
to the owner of such premises for resulting in- 
juries.—Ackerman vy. Ellis, N. J., 79 Atl. 883. 

99. Principal and Agent—Fidelity of Agent.— 
In equity an agent is disabled from dealing 
with the subject-matter on his own account.— 
Henyan v. Trevino, Tex., 137 S. W. 458. 

100. Principal and Surety—Rights of Surety. 
—Sureties on debts secured by mortgage can- 
not require creditor to foreclose, and he may 
without their consent allow more than statutory 
time for redemption.—Livermore Falls Trust & 
Richmond Mfg. Co., Me., 79 Atl. 


Co., Ark., 137 


553. 


Banking Co. v. 
S44. 

101. Prohibition—Adequate Remedy.—In crim- 
inal neither appeal, habeas corpus, nor 
certiorari, as a rule, would be a plain, speedy, 
or adequate remedy, precluding probibition.— 
Herndon v. 5 


cases, 


Hammond, Okl., 115 Pac. 775. 


102. Quieting Title—Injunction.—To authorize 
a court to grant a temporary injunction, it is 
net necessary that u case be made out that 
will entitle the plaintiff to relief at the final 
hearing.—Risch v. Burch, Ind., 95 N. E, 123. 

103. Railroads—Nuisance.—A railroad com- 
pany cannot defeat liability for nuisances aris- 
ing from unnecessary noises because railroads 
wxenerally are operated in the same way.—Pas- 
sons v. Missouri, K. & T. Ry. Co. of Texas, Tex., 
i37 S. W. 4365. 

104. Release—Fraud.—aA release of liability 
for injuries obtained on incorrect representa- 
tions of defendant’s physician as to the extent 
of plaintiff’s injuries held no defense to an ac- 
tion therefor.—Carroll v. United Rys. Co. of St. 
Louis, Mo., 137 S. W. 303. 

105.——Return of Consideration.—aA release 
void for fraud in its execution may be attacked 
without any offer to return the consideration. 

Joslyn v. Empire State Degree of Honor, 129 
N. Y. Supp. 563. 

106. Removal of Causes—Fraudulent Joinder 
of Party.—Fraudulent joinder of a party defen- 
dant to defeat removal held not to destroy right 
of state court to retain case, where there re- 
mains a proper resident party defendant. 
Louisville & N. R. Co. v. Roberts, Ga., 71 S. E. 
eet 
25. 

107. Sales—Breach of Contract.—On breach 
of an executory contract to buy, the seller need 
not notify the buyers of his intention to sell 
elsewhere.—Wallace v. Coons, Ind., 95 N. E. 
132. 

108. Disaffirmance.—A retaking by the sell- 
er, through a sheriff, of a team sold condition- 
ally, held a disaffirmance of the sale, so that 
there could be no recovery on the purchase- 
money note, notwithstanding a subsequent at- 
tempted sale under the lien law, but not com- 
plying with it.—Nelson v. Gibson, 129 N. Y. Supp. 
- ” 

‘ 

109.- tefusal to Accept.—On a 
fusal to accept the goods, the seller was not 
bound to immediately sell them at the same 
price, where he had reason to believe that de- 
fendant would accept the goods.—T. J.-Moss Tie 


buyer’s re- 


Co. v. Phelps, Ky., 137 S. W. 516. 
110.- Right of Rescission.—A purchaser of 
chattels has a right to rescind the contract 


only where the breach is in a material matter. 


—J. W. Ellison, Son & Co. v. Flat Top Grocery 
Co., W. Va.. 71 8. B. 391. 





111.——Warranty.—There was no warranty 
that “May eggs’ sold in December were fresh. 
J. D. Best Mercantile Co. v. Brewer, Colo., 115 
Pac. 726. 





112. Searches and  Seizures—Constitutional 
Law.—Enforced production before a grand jury, 


investigating alleged criminal conduct of cor- 
porate officers and stockholders, of the letter- 
press copy books of the corporation for two 
specified months under a subpoena duces tecum, 
does not violate Const. Amend. 4, forbidding un- 
due searches and seizures.—Wilson v. United 
States, 31 Sup. Ct. 538. 

113. Taxation—Void Assessment.—Land not 
assessed in the name of the record owner is 
not legally assessed, and the assessment is void. 
Armstrong v. Progressive Realty Co., La., 55 So. 

34. 


114. Tenancy in Common—Tax  Sale.—One's 
redemption of land at a tax sale inures to the 
benefit of his equitable co-tenants.—Henyan v. 
Trevino, Tex., 137 S. W. 458. 

115. Trade-Marks and Trade-Names—Secret 
Formula.—Using the name of a manufacturer 
of pills under a secret formula, on pills made 
by a competitor, held not rendered fair because 
accompanied by a statement that the latter 
makes the pills.—Jacobs v. Beecham, 31 Sup. Ct. 


vov. 


116. Trover and Conversion—Measure of Dam- 
ages.—lIt is discretionary with the jury whether 
or not to assess the damages in trover at the 
highest market price of the article between 
the date of conversion and time of trial; and 
they should not be instructed that plaintiff is 
entitled to that amount.—Henderson vy. Hollind, 
Ala., 55 So. 323. 

117. Trusts—Statute of Frauds.—A parol con- 
tract between parties, in pursuance of which 
one party purchased real estate for the joint 
benefit of all the parties, is not within the stat- 
ute of frauds.—Buckner v. Carter, Tex., 137 S. 
Ww 2 








118. Statute of Frauds.—A parol agree- 
ment to acquire and hold lands in trust for an- 
other is not within the statute of frauds.—Hen- 
yan v. Trevino, Tex., 137 S. W. 458. 

119. Waters and Water Courses—DBoundary.— 
Where portions of lots bordering on a lake 
were torn away by violent avulsions of nature, 
title to the submerged parts of the lots was not 
lost to the owner.—Commissioners of Lincoln 
Park v. Fahrney, Ill, 95 N. E. 194. 

120.——-Easement. — One purchasing land 
through which an existing irrigation ditch is 
in operation takes subject to the ditch owner's 
easement, though the legal title remains in the 


landowner.—Arthur Irr. Co. v. Strayer, Colo., 115 
Pac. 724. 
121.———Obstruction.—Every owner of land 


stream of water flows is en- 
titled to the use and enyoyment of the water, 
and to have it flow in its natural and accus- 
tomed course without obstruction, diversion, or 
corruption.—Taylor v. Rudy, Ark., 137 S. W. 
574. 


through which a 


122.——-W rongful Diversion.—One suing fot 
the wrongful diversion of surface water col- 
lected and thrown on his land may recover for 
loss of crops in addition to the injury to the 
land.—Roberts v. Baldwin, N. C., 71 S. E. 319. 

123. Wills—Codicil.—A legacy contained in a 
( } ve it-<° f. without 
reference to its value relative to a legacy con- 
tained in the will.—Lougee.v. Wilkie, Mass., 95 
N. EB 221 

124.——-Interpretation.—A will is to be inter- 
preted according to the laws of the country or 
state of the domicile of the testator.—Houghton 
v. Hughes, Mo., 79 Atl. 909. 


125.——Partial Invalidity.—A will is not whol- 
ly void because part of it is shown to have 


been 


obtained through undue influence.—Coun- 
cill v. Mayhew, Ala., 55 So. 314. 
126.—— Testamentary Capacity.—-One may pos- 


sess testamentary capacity, though his 
not wholly unimpairead.—Councill v. 
Ala., 55 So. 314. 

27. Witnesses—Subpoena 
subpoena duces tecum is not 
merely directs a corporation 
give oral testimony to 

United States, 31 


mind is 
Mayhew, 


Duces Tecum.—A 


invalid because it 
which 
produce 
Sup. Ct. 


could not 
books..—W ilson 


538. 
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